STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 788
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Social Welfare denying his application for Food Stanps and
Fuel Assistance due to excess resources.

FI NDI NGS OF FACT

1. The petitioner is a sixty-four-year-old man who
applied for Food Stanps and Fuel Assistance in Septenber of
1991. He had previously received these benefits but they were
termnated in October of 1990 when the Departnent discovered
his nane on at |east two bank accounts which had not been
reported to the Departnent.

2. One of these bank accounts was a certificate of
deposit account which contained $4,918. 00 and was | abel ed
"B.F.W [the petitioner] tr. for TMW [the petitioner's
grandson] . The certificate was opened in Cctober of 1990
and the Massachusetts bank in which it was held took the
position that the titling used by the petitioner neant that it
could pay T.W only if the petitioner died. Interest earnings
were paid under the petitioner's social security nunber.

3. Based on this information, the Departnent

concl uded that the petitioner continued to have access to
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resources in excess of the $3,000.00 limt and denied his
application on Cctober 1, 1991.

4. The funds in the certificate of deposit canme from
$4,200. 00 given to the petitioner by his mother in the md
1970's shortly before her death. The petitioner originally
put the noney in an account in both his and his nother's
name. After his nother's death, the petitioner, who then
was "well-set” financially and did not want to use the funds
for hinself, decided that he would set up a college
education account for his young grandson. He told the bank
of his intention and they set up the account for him The
petitioner did not report the account as his resource to the
Depart ment because he feels it belongs to his grandson.

5. The petitioner told his grandson and his fam |y of
t he exi stence of the account about ten years ago but did not
tell himhow much was in the account or give them noney from
it even though the grandson's fam |y experienced hard tines.
The petitioner wanted the noney saved for a big event such
as college or marriage. Fromtine to time, the petitioner
has withdrawn interest for his own use, particularly when he
was burned out of his hone sonme ten years ago. O a tota
of about $800.00 withdrawn fromthe account, the petitioner
has repaid approximately half and feels he owes the
remai nder but is currently unable to repay it. The
petitioner clainms he has never touched the principal in the
account and that he reviewed his withdrawals with the bank

to insure that he was not invading the principal.
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6. Following his denial, the petitioner's attorney
arranged for the bank to retitle the account as "B.F. W
custodian FBO T.M W under the Massachusetts Uniform
Transfer to Mnors Act" so that it would appear under
T.MW's social security account and be paid directly to
T.MW on his twenty-first birthday. The Departnent agreed
that on the day follow ng the above change, the resource
woul d no | onger be considered available to neet his needs.
However, the petitioner was asked to file a new application
at that tinme. The change was nmade on Decenber 11, 1991.

ORDER
The Departnent's decision is affirned.
REASONS

Under the Departnent's Food Stanps and Fuel Assistance

regul ati ons househol ds which contain elderly nmenbers (over

age sixty) which have resources available to themin excess
of $3,000.00 are not eligible for benefits. F.S M >

273.8(b), WA M 5> 2903.1. Both prograns specifically

include liquid resources such as noney in savings accounts

or certificates of deposit in the definition of resources.
F.SM > 273.8(c)(i), WA M > 2903.2. Both prograns al so
specifically exclude resources which are "not accessible" to
the fam |y because they are placed in a trust. F.S M >
2903.2, WA M > 2903.2. The Food Stanp regul ations define

trust with sone specificity:

Resources having a cash value which is not accessible
to the household, such as but not limted to,



Fai r

Hearing No. 10,788 Page 4

irrevocabl e trust funds, security deposits on rental
property or utilities, property in probate, and real
property which the household is making a good faith
effort to sell at a reasonable price and whi ch has not
been sold. The State agency nmay verify that the
property is for sale and that the househol d has not
declined a reasonable offer. Verification my be

obtai ned through a collateral contact or docunentati on,
such as an advertisenment for public sale in a newspaper
of general circulation or a listing with a real estate
broker. Any funds in a trust or transferred to a
trust, and the incone produced by that trust to the
extent it is not available to the household, shall be
consi dered inaccessible to the household if:

i The trust arrangenent is not likely to cease
during the certification period and no househol d
menber has the power to revoke the trust
arrangenment or change the nanme of the beneficiary
during the certification period:

i The trustee adm nistering the funds is either:

A a court, or an institution, corporation, or
organi zation which is not under the direction
or ownership of any househol d nmenber, or

B. an i ndividual appointed by the court who has
court inposed |imtations placed on his/her
use of the funds which neet the requirenents
of this paragraph:

iii  Trust investnments made on behalf of the trust do
not directly involve or assist any business or
corporation under the control, direction, or
i nfluence of a househol d nenber, and

iv The funds held in irrevocable trust are either:

A est abl i shed from the household's own funds,
if the trustee uses the funds solely to nake
i nvestnments on behalf of the trust or to pay
t he educational or nedical expenses of any
person naned by the household creating the
trust, or

B. establ i shed from non-household funds by a
non- househol d nenber.

F.S.M > 273.8(e)(8)
The petitioner here does not argue that he neets the
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formal definition of "trust” in the above regulation. The
facts indeed woul d not support such an argunent as the
"trust" created by the petitioner does not neet the first
two elenments in that it is not irrevocable, and not

adm ni stered by sonmeone outside of the household. The

petitioner does argue, however, that the Departnent is

requi red under the federal regulations at 7 CF. R >

273.8(e)(8)1 to determ ne whether the account is actually
accessible to himeven if it does not neet the definition of
"trust".

It does not appear that the Departnent disagrees with
the petitioner's proposed standard for anal yzing the
account. In fact, the Departnment has agreed that the new

account set up by the petitioner nmakes the noney

i naccessible to hin? even though it does not appear to neet
the definition of "trust". The Departnent’'s disagreenent
with the petitioner is over his actual ability to access and
use the funds in the account.

The Board has held frequently and consistently that
resources are only countable for virtually any assistance
programif they are actually available to neet need. Fair
Hearings No. 7,197, 8,501, and 10,671. Actual availability
requi res an analysis of whether the petitioner knows of the
resource, has the ability to |iquidate and/or obtain the
resource and has the legal authority to use the resource for

his or her benefit. 1In this case, the petitioner knew of
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t he exi stence of the account because he set it up. The
evi dence al so shows that he had the unrestricted ability to
wi t hdraw funds fromthe account as he chose and that he did
choose to do so on sone occasions. Although he says he
never invaded the principal, there was no evidence presented
by the petitioner that the bank or his grandson coul d have
prevented himfromdoing so. It appears fromthe evidence
that the petitioner had conplete control over all deposits
and wi t hdr awal s.

Finally, the petitioner presented no evidence that he
did not have the legal authority to use any or all of the
funds in the account. Wile the petitioner appears to have
felt norally constrained not to use the noney in the
account, the evidence presented showed that 100% of the
noney in the account was contributed from funds owned by
him The evidence does not show that a gift of the noney to
t he grandson was ever conpleted so as to create a present
excl usive property right in the grandson to all or part of
the account. The petitioner, and the petitioner al one was
reported to the .R S. as the taxable owner of the interest
on the noney. The petitioner also appears to have
transferred all of the noney to a new account in Decenber
wi t hout the need for anyone else's perm ssion and to have
solely directed its retitling and di sbursenment to his
grandson. These facts are consistent with ownership of the

noney of the account.
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Wiile there is little reason to doubt the intent of the
petitioner in this matter, he did not take |legal actions
whi ch woul d renove the account from his ownership and
control and he continued fromtine to tinme to use the
account as if it were his. The facts of this case are very
simlar to those in Fair Hearing No. 8501 wherein the Board
found that funds froma child s personal injury settlenent
were still available to the fam |y because they could still
be accessed for the child s general welfare although the
not her had intended to preserve the funds for the child's
adult use. The Board in that case advised the nother that
she shoul d take i mredi ate action to legally effectuate her
true intention and that such action would not be considered
an illegal transfer so as to nmake her ineligible for
benefits. Although the result was harsh, the Board felt
constrained to uphold it because in spite of her intent, the
noney was sitting there easily accessed and coul d have
legally been used for the welfare of the famly. To treat
resources differently fromsimlar resources of other
famlies applying for benefits sinply because of the
subj ective intent of the owner, which could be changed
wi thout notice at any tine, is sinply unfair and viol ates
t he regul ati ons.

The petitioner has his remedy in legally effectuating
his intent which he has done with the able and thorough
assi stance of his counsel. He has now been found eligible

for benefits. It cannot be found, however, that he was
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eligible at any time before the noney was transferred to his
grandson on Decenber 14, 1991. Therefore, the Departnent's
deci si on shoul d be affirned.

FOOTNOTES

1The regulation at 7 CF.R > 273.8(e)(8) is identica
to the first sentence of F.SS M > 273.8(e)(8) cited above.

2The parties have not for purposes of this appeal
expl ai ned what |egal differences exist between the old and
the new account titling. The hearing officer presunes that
the general difference is that the grandson through the
transfer obtains a property right in the account which he
di d not have before.
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